Policy/Guidance (For HFEA Website):

Making a Public Interest Disclosure (or ‘Whistleblowing’) to the HFEA
1. Overview

1.1. The purpose of the following policy is to ensure that the HFEA has in place a system for handling potential incoming whistleblowing phone calls, emails, faxes or letters. Whistleblowing is also more formally known as public interest disclosure.
1.2. This policy therefore sets out how we deal with whistleblowing by anyone who works, or has worked, for an organisation other than the HFEA that has a concern that is relevant to our role. You may, for instance, work at an NHS or private clinic in the fertility sector. 
1.3. If you contact us for this purpose, our staff will follow a standard operating procedure (SOP), which is consistent with the policy and guidance set out below.
2. Policy and Guidance for Whistleblowers

2.1. What is whistleblowing?

2.1.1. Whistleblowing is the term commonly used when someone who works in or for an organisation wishes to raise concerns about malpractice in that organisation (for example dangers to health and safety, financial or management irregularities), or the cover up of any of these. They may do this internally, following their own organisation’s whistleblowing policy; or they may do this externally, for example to a regulatory body like the HFEA.

2.1.2. Whistleblowing is different from a complaint or a grievance. It only applies when you have no vested interest and you are acting as a witness to misconduct or malpractice that you have observed. 

2.1.3. If, on the other hand, you are making a complaint, you are saying that you, or someone close to you, have personally been poorly treated. 

2.1.4. The HFEA has two separate complaints procedures – one for complaints against the HFEA itself, and the other for complaints about clinics (although the HFEA’s role in these is limited).  There is further information about both processes on our website at http://www.hfea.gov.uk/1489.html . 

2.1.5. A grievance is when an employee has a dispute about their own employment position. If you are an employee with a grievance, we recommend that you refer to your local procedures. The HFEA cannot take any action over grievances between you and your employer.

2.2. What to do if you have a concern about wrongdoing in the workplace

2.2.1. Normally, you should first raise your concern internally, for example with your line manager. If you feel unable to do this (perhaps because your concern relates to them), you should raise your concern with the internal person nominated in your organisation’s own whistleblowing policy. The policy should provide options for you to raise your concern outside the management line and/or to escalate a concern that has been raised through your immediate superior or nominated person. 

2.2.2. If you are worried at any stage about how to raise your concern, you should always seek independent advice at the earliest opportunity. This may be to check who is best placed to deal with your concern or simply to talk the matter through in confidence first and discuss how best to raise your concern. You can do this through your union or professional body or the independent whistleblowing charity Public Concern at Work (PCaW) on 0207 404 6609; or by email at helpline@pcaw.co.uk. For further information please see their website at http://www.pcaw.co.uk/. If you decide to seek advice from a legal advisor, then anything you say to them is automatically protected.  The HFEA cannot give you legal advice about whistleblowing.

2.2.3. If you have raised your concern within your own organisation but feel it has not been properly addressed, or if you feel unable to raise your concern at any level within your organisation, you may feel that you need to raise your concern outside your place of work. You may then decide that the HFEA, as the regulatory body, is the appropriate organisation to contact.

2.2.4. We ask you simply to be honest about the information that you provide. It does not matter if you are mistaken or do not have hard evidence or if there turns out to be an innocent explanation for your concerns. 

2.2.5. You can make your disclosure to any HFEA employee (whoever you contact will refer to our standard operating procedure and will follow the steps in it).  

2.3. What does the law say?

2.3.1. Under the Public Interest Disclosure Act (PIDA), workers are protected from reprisals for reasonably raising an honest and genuine concern internally, but you must be acting in the public interest and not for personal gain to be given this protection. In certain circumstances, wider disclosures (for example to an MP or the media) may also be protected. However, some disclosures cannot receive protection, for example if you break the law when making a disclosure, or if the information is protected under legal professional privilege.  We advise you to seek advice, from a lawyer, from PCAW, or from your own professional regulatory body, so as to avoid any unintended consequences with your own employer or regulator – for example if any aspect of your disclosure could potentially compromise patient confidentiality. 
2.3.2. The PID Act covers all workers, including temporary agency staff. It does not cover the self-employed or volunteers. The Act also provides protection should individuals have difficulty gaining a reference from an employer because they have raised a concern. It makes it clear that any clause in a contract that purports to gag an individual from raising a concern that would be protected under the Act is void. 

2.3.3. For more information on the law visit: http://www.pcaw.co.uk/law/uklegislation.htm 

2.4. How to contact the HFEA

2.4.1. The HFEA is a small organisation and is not resourced to run a whistleblowing hotline.  However, you can contact us by telephone on our main switchboard number, 020 7291 8200, during normal office hours.  

2.4.2. Whistleblowing disclosures can also be submitted to the HFEA by email to admin@hfea.gov.uk  or by post to:

HFEA

Finsbury Tower

103-105 Bunhill Row

London EC1Y 8HF
2.4.3. If you are leaving a message asking us to contact you, please make it clear in your message to us how and when it is best to contact you, and we will try to comply with your wishes.
2.5. Confidentiality

2.5.1. It is best to raise your concern openly with us. However we recognise there may be circumstances when you would like to keep your identity confidential. In such circumstances, we will do our best to ensure that your identity is not disclosed, unless legal considerations make this impossible. You should also bear in mind that others may be able to guess who has contacted us, or we may not be able to investigate the issue you have raised without your identity becoming known (for example if the information you have given to us could only have come from you). 

2.5.2. If you contact us by letter or email and do not specify whether or not you are happy for us to disclose the source of the information, we will check this with you using the contact details you have provided.

2.5.3. If you contact us anonymously – i.e. we do not know who you are and cannot contact you – it will be harder for us to take up the matter or be sensitive to your position, though we will still look into the information that has been provided, if we can. 

2.5.4. If you are disclosing information that we are forced to pass on to another authority for legal reasons, e.g. the police, we will let you know.

2.5.5. We will ensure that our work in the handling of all concerns, complaints and whistleblowing issues complies with the requirements of the Data Protection Act 1998 and the Freedom of Information Act 2000. Under the Freedom of Information Act, the HFEA, like other public bodies, has a legal obligation to provide information in response to a request unless one of the statutory exemptions applies. If we receive requests for disclosure of information obtained under the whistleblowing procedure, we will always seek to maintain confidentiality where this has been requested. However, no public body, including the HFEA, can guarantee confidentiality in every case. 

2.6. What will we ask you?

2.6.1. We will need to know the following things from you (NB: whether we ask these things when you first contact us, or subsequently, will depend on exactly how you have contacted us, who you have contacted, etc.): 

· What the issue is, and when and where it occurred (or is occurring)

· Whether you have raised the issue with your employer already and/or with any other organisation (for example another regulator)

· If you have raised the issue already with your employer, we will need to ask you about how you raised it (that is, did you do it openly, confidentially or anonymously), the way in which it was handled, what you think should be done and whether you have had a formal response

· We will also ask you about how you think we may help and whether you want us to keep your identity confidential. Whether we can do this will depend on the issue you have raised

· If you are willing to disclose your identity to us, we will ask how and when we may contact you in the future about the concern you have raised, and will take a note of your contact details for this purpose.  

2.6.2. Since it is important, in order to protect your own interests, that you follow the correct procedures, we may also suggest that you consider obtaining some advice, for example from Public Concern at Work or from an independent legal advisor, union or professional body.

2.7. What will we do next?

2.7.1. We will first refer the issue internally to an appropriate senior member of staff, normally the Head of Inspection in the Compliance team.  We will decide exactly who this should be depending on the nature of the issue you have raised and the availability of senior Compliance team staff at the time.

2.7.2. This member of staff will then contact you to gather and record from you as much information as possible about your concerns. If we have not had an earlier opportunity to do this, they will ask you the questions set out above in section 2.6.  

2.7.3. Normally, we will want to meet with you if a substantive issue has been raised.  If we do not meet with you, the reason for this will be documented for our records.

2.7.4. We will look at your information alongside the range of information we receive in connection with our functions. On receipt of a whistleblowing disclosure, the HFEA considers the information provided in accordance with our normal regulatory framework (as set out in our Guide to Compliance and the HFE Act). In some instances we may be confident that your employer can investigate and address the issues you have disclosed to us.  In such a case, we will check that the employer has handled and resolved the matter appropriately, and we may decide that we can do this effectively by phone or letter.  Sometimes, it may be more appropriate for us to respond to a disclosure using our statutory powers and regulatory procedures.  We may therefore decide to conduct an additional inspection or to check matters at our next planned inspection visit.  In some cases, the HFEA may arrange a management review meeting to consider enforcement action.

2.7.5. The assigned senior member of staff (normally the Head of Inspection) will provide you - if you are contactable - with feedback about any actions taken by the HFEA as a result of your information, and about the progress and outcome of any investigation we carry out.  It may also be necessary for them to ask you further questions in the course of such an investigation.

2.7.6. If an employer asks us to provide them with the identity of a whistleblower we will:

· refuse to be drawn into any discussion/exchange about this with the employer

· seek advice from our legal advisers if the employer pursues this through legal channels

· tell them to take their own independent advice if they believe someone has acted maliciously or untruthfully 

· remind them of the employment protection that the PIDA gives to workers.

2.8. How will we keep you informed?

2.8.1. If you make your initial contact with us by email or post, we will send you an acknowledgement (if you gave us any contact details) so that you know your message has reached us.

2.8.2. If your concern relates to another regulator’s work, rather than the HFEA’s, we will pass the details on to the appropriate body, and we will tell you (if you are contactable) that we have done this.

2.8.3. We will try to give you as much feedback on the matter as we properly can. However due to the legal duties we may owe to others (for example duties of confidentiality enshrined in the HFE Act), what we can tell you may be limited.
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24/1/12 - policy as per AGC-agreed version; all changes made between that time and 20/2/12 were for disambiguation or terminology improvement purposes only.
20/2/12:

Following agreement at SMT on 24 Feb, minor changes were made on 20/2/12, and relayed to AGC in March. (HoI normally to be the case manager; and if they choose to call us, rather than give contact details, they should ring the HoI rather than the CEO).
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